in the pit as a result of utilizing that method.  For the
above reasons, I find that there was some ordinary negligence
which warrants assessment of an amount of $500 under the cri-
terion of negligence.

When it comes to the criterion of the gravity of the viola'
tion, I must recognize the fact that the fall caused the death
of one miner and completely covered up a 110-ton truck, as well
as a pickup truck/ along with doing some damage to a large
shovel in the area.  A fall of that magnitude is necessarily
serious and I believe that a penalty of $1,000 should be as-
sessed under the criterion of gravity, so that a total penalty
of $1,500 is warranted for the violation of section 77.1006(a)
alleged in Citation No. 2322072.

I shall now turn to the question of whether a violation
of section 77.1001 occurred.  Some conflicting evidence exists
with respect to that violation because, as Peabody's counsel
pointed out in his argument, Inspector Bryant was at the Lynn-
ville Mine on April 3, 1984, prior to the occurrence of the
accident on April 4, 1984, and prior to issuance of Order No.
2322073 on April 5.

It is a fact that Inspector Bryant on April 3 was in the
same area, which was later the subject of construction of a
berm 8 feet high to protect people from any falls from the
highwall which had been cited on April 5 for existence of
loose and hazardous materials.  The aspect of the evidence
that makes it difficult to find a violation of section 77.1001
is that if Inspector Bryant saw that same area on April 3 and
did not think the loose and hazardous materials constituted a
violation, why would existence of those materials suddenly be
a violation on April 4, when all people seem to agree that
a massive fall of rock 174 feet long would not have adversely
affected the remainder of the highwall at a place which was
a distance of at least 500 feet from the place where the high-
wall collapsed?

I do not know whether the preponderance of the evidence
would support a finding of a violation of section 77.1001 ex-
cept for the fact that Gaylon Leslie was present after the
accident had occurred, and he said, unequivocally, that he
saw loose and hazardous materials on the highwall.  I do not
think that he would have stated that he saw loose materials
if they had not existed and I do not think Inspector Hensley
would have either, for that matter.

Nevertheless, it is a fact that one inspector did not
find loose material in a hazardous amount on April 3 and
another inspector did find loose material on April 5.
Another reason which supports the finding of a violation of
section 77.1001 is that photographs were introduced in this
case which show some portions of the highwall which were not
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